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To:
Date:
Subject:

Steve Schneider
Denise Dragoo; John Kirkham; Todd Bingham
91U200910:09 AM
OSM Final Rule 9/1/2009: UMA Rules Request

CC: Dana Dean; Daron Haddock; Doug Johnson; John Baza
Todd 8,, Denise D., John K,,

After an extended evaluation period of one year within the federal solicitor's office, the Final Rule was published today in
S:-F.9duI9l Register pertaining to the three Utah coal rule topics which the UMA and DoGM prrru.a *itn the Board ofoG&M' Therefore, the offrce of Surface Mining has now approved the state rule changes on the topics of sealing of wel6,catchall statements, and intermittent stream, al no less effective than the federal requ'irements.

To refresh our memory and 
-to 

bring Mr. Bingham up to speed, the original request for rulemaking from the UMA was onNovember 26,2006. The informal rulemaking phase with various staklhobers encompassed most of 2007. The BoGMformaffy approved the state rule changes on March 26,2008 and the rules were published in the state Bulletin as final onApril 15, 2008, DOGM submitted a formal program amendment to osM on May 28, 2008 and osM published the proposed
rules on June 24, 2008 for public comment. osl,t published the final rule on sept. i, zoos.

Here is the link to the Federal Register, 74 FR 45116:

Thanks to everyone for their participation along the way.

Steve Schneider
Admin. Coordinator
Utah Div. Oil, Gas & Mining
801-538-s328
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SUMMARY: We are approving an
amendment to the iJiah rugirlrto.y
program (the "Utah program") under the
Surface Mining Control and
Reclamation Act of 1.977 ("SMCRA" or
"the Act"), Utah proposed revisions to
and additions of iulei about the sealins
of wells and boreholes, Division of Oill
Gas and Mining ("Division" or
"DOGM") responsibilities when
requesting additional information
during permit reviews, and the
definition of intermittent sheam. Utah is
revising its program to be consistent
with the correspondins Federal
regulations, to ichievJgreater scientific
accuracy, and to improve operational
efficiency.

DATES: Effective Date: September 1,
2009.

FOR FURTHER INFORMATION CONTACT:

James F. Fulton, Chief, Denver Field
Division, (303) 293-501 b,
jfulton@OSMRE,gov,

SUPPLEMENTARY INFORMATTON:

L Background on the Utah Program
II. Submission of the Proposed Amendment
IIL Office of Surface Minine Reclamation and
Enforcement's (OSM's) Fin-dines
IV. Summary and Disposition 6f Comments
V. OSM's Decision
VI. Procedural Determinations

I. Background on the Utah Program
Section 503(a) of the Act permits a

State to assume primacv fof the
regulation of suriace coil mining and
reclamation operations on non-Federal
and non-Indian lands within its borders
by demonstrating that its State program
includes. among-other things, ' a Siate
law which provides for the regulation of
surface coal mining and reclamation
operations in accordance with the
requirements of this Act * * * and
rules and regulations consistent with
regulations issued by the Secretary
pursuant to this Act." See 30 U.S.C.
1253(aX1) and (z). On the basis of these
criteria, the Secretary of the Interior
conditionally approved the Utah
program on Ianuary 21.,1,981.. You can
find background information on the
Utah program, including the Secretary's
findirigs, the dispositiori of commenti,
and conditions of approval of the Utah
program in the January 21,7987,
Federal Register (46 FR b899). You can
also find later actions concernins Utah's
program and program amendnreits at 30
CFR S44.1b and 944.30,

II. Submission of the Proposed
Amendment

By letter dated May 28, 2008 Utah
sent us an amendment to its program
{Document ID No. OSM-2008-0011-
0001) under SMCRA (30 U.S,C. 1,201, et

seq.). Utah sent the amendment at its
own initiative.

We announced receipt of the
proposed amendment in the ]une 24,
2008, Federal Register (73 FR 35602). In
the same document, we opened the
public comment period and provided an
opportunity for a public hearing or
meeting on the amendment's adequacy
{Document ID No. OSM-2008-0011-
0001). We did not hold a public hearing
or meeting because no one requested
one. We received comments from two
industry groups and one Federal agency.

III. OSM's Findings
The following are our findings

concerning the amendment under
SMCRA and the Federal regulations at
30 CFR 732.1.5 and 732.1,7. We are
approving t}le amendment.

A. The Casing and Sealing of
Underground Openings

Utah is amending R645-301-551 to
read:

Casing and Sealing of Underground
Openings. When no longer needed for
monitoring or other use approved by the
Division upon a finding ofno adverse
environmental or health and safetv effects.
each shaft, drift, adit, tunnel, drilihole, or
other opening to the surface from
underground will be capped, sealed and
backfflled, or otherwise properly managed, as
required by the Division and consistent with
MSHA, 30 CFR 75.1711and all other
applicable state ald federal reguiations as
soon as practical. Permanent closure
measures will be designed to prevent access
to the mine workings by people, livestock,
fish and wildiife, machinery and to keep acid
or other toxic drainage from entering ground
or surface waters. With respect to drill holes,
unless otherwise approved by the Division,
compliance with the requirements of 43 CFR
3a8a.1(aX3) or R649-3-24 will satisfy these
requirements.

This amendment adds "drill holes" to
the list ofunderground openings
specified in R645-301-551. The
amendment also adds a reouirement
thal the casing and sealing of
underground openings be consistent
with "all other applicable State and
Federal regulations as soon as
practical." Finally, the amendment adds
the following sentence to the end of the
regulatory provision: "With respect to
drill holes, unless otherwise approved
by the Division, compliance with the
requirements of 43 CFR 3aBa.1(a)(B) or
R649-3-24 will satisfy these
reouirements."nDrill hole" is defined by the
Dictionary of Mining, Minerals, and
Related Terms (znd ed. 1997.) as "a hole
in rock or coal made with an auger or
a drill". Drill holes, unlike otheitvpes
of openings to underground minei,^such
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as shafts, adits, tunnels, slope, and drift
openinss are not large holes that
piovidiaccess to th6 mine workings for
oersonnel or for the purpose ofcoal
iemoval. Drill holes iend to be smaller
than other types ofopenings and can
serve multiple purposes, including b9t
not limitedlo, ventilation, water quality
monitoring wells, and coal exploration.
Drill holes"were already governed by
R645-301-551 prior to this amendment,
as the provision encompasses not just
the un-derground openings specifically
listed in the regulation, but all openings
to the surface from underground. The
addition of the term "drill hole" to the
first sentence of the provision thus
merelv adds a specific reference to one
particular type of underground opening
encompassed bv the regulation.

The iroposed additidn of the
requirement that the capping, sealing,
backfilling, or other proper management
of undereround openings be done in a

manner %onsistent wit.h * * * all other
applicable State and Federal regulations
ai ioon as practical" modifies the
reeulation in two waYs. First, the
ariendment acknowlidges that other
State or Federal laws may apply to the
casing and sealing of underground
openings and, second, it requires
eipedit-ious reclamation of underground
op-enings once they are no longer
n-eedeilfor monitoring or other use
approved bv the Division.
'i]tah's prbposed addition of a new

sentence 
-pro.riding 

that "[w]ith respect
to drill holes, unless otherwise
approved by the Divisio!, compliance
with the requirements of 43 CFR
3a8a.1(aX3) or R649-3-24 will satisfy
these requirements" has the effect of
specifying two alternate metlods by 

-
whictr anbperator can comply with the
casing and iealing requirements for drill
holes, unless otherwise approved by
DOGM,

SMCRA requires, among other things,
that underground coal mining permits
require an-operator to seal all portals,

"nirv*"vt, 
tirifts, shafts, or other

op"ninei between surface and
undergiound mine workings when no
longeineeded for the conduct of mining
opeiations and to fill or seal exploratory
hbles no longer needed for the conduct
of mining operations. 30 U.S.C.
1266(bxt) ind (3). Both Federal and
State regulations require, among oth-er
thines, that openings to the surface from
unddrground-no loiger needed for uses
approved by the regulatory authority be
cipped, sealed, backfilled or otherwise
pr^oierly managed as required by the
ieeulatotv authoritv and consistent with
30"CFR t's.tztt. Fdderal and State
regulations also require that permanent
closure measures be designed to prevent

access to the mine workings by people,
livestock, fish and wildlife, and
machinery and to prevent acid or toxic
drainage from entering ground or
surface water. Finally, all capping,
sealing and backfilling or other proper
management of underground openings
must be consistent with Mine Safety
and Health Administration (MSHA)
reeulations at 30 CFR 75.1711. See 30
ci'R aro.rgle17.13 and 816.15/817.15
and Utah R645-301-551.

30 CFR 75.7771 requires that
openings of coal mines declared
inactive by the operator, permanently
closed, or abandoned for more than 90
davs be sealed bv the operator in a

*itue. prescribld by the Secretary of
Labor. 30 CFR 75,1711 also requires that
openings of all other mines be
adequately protected to prevent
entrance by unauthorized persons in a

manner pr6scribed by the Secretary of
Labor. 75 CFR 75.1711-3 includes
fencing and signage requirements
prohibiting the entrance of
unauthorized persons into the openings
of all mines not declared by the operator
to be inactive, permanently closed, or
abandoned for less than 90 days. Utah's
proposed modifications to R645-3o1-
ssf do not cause any inconsistency of
the Utah provision with the MSHA
requirements at 75 CFR 75.1711 a^d
75.1777-3.

The MSHA regulations at 30
c.F.R.75.1 71 1-1 and 7 5.77 7l-2 deal
specifically with the sealing of shaft
1)s::n-i1and slope or dr-ift (75.r711.-
2) openings. Drill holes are relatively
small diameter openings made with
drills rather than shaft, slope or drift
openinqs which are larger diameter
hbtes riaae with larger"equipment. The
Division's requirements for sealing drill
holes do not conflict with the
requirements of 30 CFR 75.1771-1 and
75.771,1,-2. Therefore, this change does
not raise anv issue of inconsistencv.

Under Utih's proposed modificdtions
to R645-301-551, unless otherwise
approved by DOGM, an operator's
compliance with one of two alternate
regulatory provisions (43 CFR
S+44.1(aX3) or R649-3-24) will be
deemed to satisfy casing and sealing
requirements for drill holes. As the
.egrrl"tory authority, the Division has
the authority to approve alternative
means of accomplishing the casing and
sealing ofunderground openings so long
as Utah's program remains no less
effective than the Federal regulations at
30 cFR a16.1,3181,7.1.3 and 816.15/
817.15 in meeting the requirements of
SMCRA.

The first regulation cited by Utah, 43
CFR 3484.1(a) (3), is a Bureau of Land
Management (BLM) regulation

oertaininq to coal exploration and
ir.ining ac"tivities. Th; BLM regulation
requires that exploration drill holes be
capped with at ieast 5 feet of cement
and filled with a permanent plugging
material that is unaffected by water and
hydrocarbon gases and will prevent the
migration of gases and water in the drill
hole under normal hole pressures.
Additional plugging requirements apply
under the BLM regulation for
exploration holes drilled deeper than
strlpping limits, i.e., deeper than the
*"t"ii"ito be removed during the
mining process. 30 CFR a38a.1(aX3)
allowJd sllvl authorized officer to
approve a lesser cap or plug. Finally, the
BLM resulation provides that
exploralion activities shall be managed
to prevent water pollution and mixing
ofiround and surface waters and to
eniure the safety ofpeople, livestock,
and wildlife.

The BLM regulation, like the Federal
regulations at 30 CFR 816.13/817.13 and
816.15/817.f5, serves to prevent the
migration of water and hydrocarbon
gases between strata, prevent water
iollution, minimize disturbance to the
hydrologic balance, and ensure the
safetv of people, Iivestock and wildlife.
OSM finds tliat the Division's proposal
to allow an operator's compliance with
43 CFR 438a.1(aX3) to satisfy the casing
and sealing requirements of R645-301-
551 as applicable to drill holes is no less
effective than the Federal regulations at
30 cFR a16.13/817.r3 and 816.15/
817.1.5 in meeting the requirements of
SMCRA.

Utah's proposal would also deem an
operator's compliance with the
performance stindards of another Utah
regulation, R649-3-24, to constitute
compliance with R645-301-551., as
applicable to drill holes. The R649 rules
weie written to apply to oil and gas

mining and generally would not apply
to coal mining. Utah clarified its
intention that the pertinent provisions
are the performance standards found in
subsection (3) & (4) (see Administrative
Record # oSM-2008-oo1 1-ooo7).
R64s-3-24(3) requires that a dry or
abandoned well be plugged so that oil,
gas, water, or other substances will not
irisrate through the well bore from one
foriration to alnother. R649-3-24(3. 1 )

through (s.B) specify methods and
procedures for plugging a well, require
iement as the primary plugging
material, and allow intervals between
plugs to be filled with noncorrosive
flui-d of adequate density to Prevent
migration of formation water into or
tho.-ush the well bore. R649-3-24(3.4)
requlres the surface of the opening to be
completely plugged with cement. The
requirements of R64g-3-24(3) through
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(3.8), like the Federal regulations at 30
CFR 816.13/812.13 and 816.1sl817.1s,
serve,to prevent the migration of gases
and fluids between strata, minimize
damage to the hydrologic balance, and
prevent access to the mine workings,
and thereby eliminate safety hazards
posed by underground openings.

We find all changes to R645-301-551
to be no less effective than the Federal
regulations at 30 CFR 816.13/817.13 and
816.15/817.15 in meeting the
r-equirements of SMCRA and approve
them.

Utah is also amending R64E-301-631,
R645-301-631.200, and R645-301-765
to add a reference to R64S-301-551
(proposed for revision above). These
provisions deal with the casing and
sealing of exploration holes, boreholes,
and wells. Exploration holes, boreholes,
and wells are all holes made with drills,
or "drill holes." R64S-301-5b1 has been
revised to deal specifically with drill
holes. As such, this is the appropriate
reference for performance siandirds
regarding the casing and sealing of drill
holes. Because R645-301-551 is no less
effective than its Federal counterpart,
we find these cross-references to RO+S-
301-551 to be no less effective than
Federal requirements and approve them.

B. Requests for Additional Information
Utah is adding subsection R645-300-

131.300 which reads:
R645-300-130 Review of Permit
Application. * * * 131.300. If, after review
of the application for a permit, permit
change, or permit renewal, additional
information is required, the Division will
issue a written finding providing justification
as to why the additio;aj informition is
necessary to satisfy the requirements of the
R645 Rules and issue a written decision
requiring the submission of the information.

In t}le event that additional
information is required in a permit
application review, the Division must
now issue a written decision that the
information is necessary and legal
iustification as to whv. This wil-i create
a written record of th-e request and
provide specific legal guidance to the
applicant. Applicants will then clearly
understand which reeulation's
requirements have nJt been
satisfactorily met. Because this is a
written decision the applicant,
permitee, or any person with an interest
which is or may be adversely affected
may appeal the decision (see R645-300-
21,1,).

A permit applicant has the burden of
establishing that their application is
complete. However, when the Division
is reviewing an application and finds
that additional information is necessary

to complete that review, the information
must be requested from the applicant.

When the Division needs more
information to complete a permit
application review it is be&use the
applicant has not submitted sufficient
supporting documentation to make the
necessily findings for the type of
permitting action being requested. The
Division will know what the application
is lacking and what provision(if
requires the information by conducting
its standard review. The Division will
cite the unsatisfied regulation to ensure
that the applicant understands exactly
what is being requested and why.

This addition does not have a Federal
counterpart. Under the Federal program
requests for additional information
would be made through comment
letters. Federal comm6nt letters do not
carry the right of appeal. However, if the
applicant does not respond by
submitting the necessary information,
OSM must then issue a decision
denying the application based on the
deficiency of information. This decision
would have the right of appeal. DOGM's
addition will alloi' 

"ppuiti 
earlier in

the permit review process.
The existing provision continues to be

no less effective than Federal
requirements under SMCRA. The
addition proposed here would be no
less effective than Federal resulations
and we approve it.

C. Intermittent Streams

Utah proposes to revise R64S-100-
200 to read:

"lntermittent Stream" means a stream, or
reach of stream, that is below the local water
table for at least some part of the year and
obtains its flow from bbth surface runoff and
groundwater discharge.

The Federal definition of
"intermittent stream" at 30 CFR 701.S
includes two parts, (a) and (b). Under
this definition "intermittent stream"
means: (a) A stream or reach ofa stream
that drains a watershed of at least one
square mile, or (b) A stream or reach of
a stream that is below the local water
table for at least some part of the year,
and obtains its flow from both rrrif"ce
runoff and ground water discharge.

Utah's definition of "intermittent
stream" formerly included parts (a) and
(b) similar to the Federal definition,
Utah proposed to eliminate part (a)
which incorporated into the definition
of intermittent stream any stream or
reach of stream that drains a watershed
of at least one square mile. The change
is intended to adopt a more
hydrologically aciurate definition of
intermittent streams as well as to clarifv
the distinction between intermittent and

ephemeral streams. Ephemeral streams
continue to be defined as "a stream
which flows only in direct response to
precipitation in the immediate
watershed, or in response to the melting
of a cover of snow and ice, and which
has a channel bottom that is always
above the local water table." This-
amendment separates t}le terms
completely, with the basic distinction
being that intermittent streams receive
some groundwater contributions and
ephemeral streams do not.

The Federal definition with two parts
includes ephemeral streams that drain a
watershed of at least one square mile
within the definition of intermittent
stream. By itself, Utah's proposed
change to the definition of intermittent
steam is deficient because it does not
include all the streams that would be
covered by the Federal definition. To
remedy the deficiency, Utah proposed
to add specific language to all
regulations involving intermittent
streams to include ephemeral streams
that drain a watershed of at least one
square mile (additional changes
approved below).

As a result ofall proposed changes,
all coal mining and reclamation
activities affecting any stream or
drainage channel will be sublect to the
same requirements as before this
definition change. Taking into account
all proposed changes, we find this
definition change to be no less effective
than Federal regulations and we
approve it.- 

Utah is adding language to the
following rules: R645-301-535.2 1 0,
R645-301-s35.2 23, R645-301-73 1.610,
R645-301-74 2.320, and R645-301-
7 42.321,, R645-301-742.3 2 3, R645-301-
7 42.324, R645-301-742.331, and R645-
301-742.41.2. These additions rectifu the
potential problem created by the chinge
in definition of "intermittent stream."
By adding "or ephemeral streams that
drain a watershed of at least one souare
mile," the Division reinstates channels
that drain a watershed of at least one
square mile and flow only in response
to surface runoffto the regulations
where the above definitio"n chanse
would have excluded them.

All provisions pertaining to
intermittent streams in the Utah
Administrative Rules are being revised
here. Because these additions only
reinstate drainages which would have
been excluded through the definition
change, these are nonsubstantive
changes. With the definition change,
these additions ensure that the Utah
Administrative Rules are inclusive of all
watercourses defined as intermittent
streams under Federal Regulations at 30
CFR 701.5. We approve these changes.
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fV. Summary and Disposition of
Comments

Public Comments

We asked for public comments on the
amendment (Document ID No. OSM-
2008-001 1-0001 ). We received
comments from one Federal agency and
two industry groups.

Fedeml Agency Comments

Under 30 CFR 732.17(hXlrXi) and
section 503(b) of SMCRA, we requested
comments on the amendment from
various Federal agencies with an actual
or potential interest in the Utah program
(Document ID No, OSM-2008-0011-
0003).

We received a comment from the
Bureau of Land Management on fuly 3'
2008 (Document ID No' OSM-2008-
0011-0005.1). This comment points out
a citation error in the Code ofFederal
Regulations at 30 CFR 817.15. The
citition is of "30 cFR75.1771" ', which
does not exist. The correct citation
should be "30 CFR 75.1711". OSM
acknowledges this error and will
address it in a future rulemaking action.

State Historic Preseruation Officer
(SHPO) and the Advisory Council on
Hi storic Pre sewation ( ACHP )

Under 30 CFR 732.17(hX+), we are
required to request comments from the
SHPO and ACHP on amendments that
may have an effect on historic
properties. On fune 2,2OO8, we
iequested comments on Utah's
amendment (Document ID No. OSM-
2008-001 1-0003), but neither
responded to our request.

Industry Group Comments

We received a comment from the Utah
Mining Association (UMA) on August 5,
2008 (Document ID No, OSM-2008-
0011-0006.1). The UMA supports this
amendment and recommends adoption
of the new definition of "intermittent
stream". They state that it will provide
clarification between "intermittent" and
"ephemeral" and will provide more
hydrologically accurate definitions of
these terms. We agree and are approving
these changes.

We received a comment from the Law
Office of Snell & Wilmer on behalf of
UtahAmerican Energy, Inc (tlEI) on fuly
25,2008 (Document ID No. OSM-2008-
001 1-0004.1). This comment indicates
that UEI supports the "intermittent
stream" definition change and
recommends that OSM approve it. They
state that this change clarifies the
distinction between the terms
"ephemeral" and "intermittent" and
wiil helo DOGM determine baseline
hydrololic data and monitoring

reouirements. We agree and are
apiroving these chinges.

V. OSM's Decision

Based on the above findings, we
approve Utah's MaY 28,2oo8
amendment.

To implement this decision, we are
amending the Federal regulations at 30
CFR Part"944, which cod-ify decisions
concerning the Utah program' We find
that eood cause exists under 5 U.S.C'
553(AX3) to make this final rule
effective immediately. Section 503(a) of
SMCRA requires that the State's
program deimonstrates that the State has
lheiapability of carrying out the
provisions of the Act and meeting its
purposes. Making this regulation
ift"'"tit'" immediitely wiil expedite that
process. SMCRA requires consistency of
State and Federal standards.

VI. Procedural Determinations

Executive Order 7 2 63 }-Takings
This rule does not have takings

implications. This determination is
based on the analysis performed for the
counterpart Federal regulation.

Exe cutive Ord er 1 2 86 6-Re gulatory
Planning and Review

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866
(Regulatory Planning and Review).

Executive Order 1 2988-Civil Justice
Reform

The Department of the Interior has
conducted the reviews required bY

section 3 ofExecutive Order 12988 and
has determined that this rule meets the
applicable standards of subsections (a)

an-d (b) of that section. However, these
standards are not applicable to the
actual language of State regulatory
Droqrams and program amendments
L""ir-,r" each progiam is drafted and
promulgated by a specific State, not by
bSM. Under sections 503 and sos of
SMCRA (30 U.S.C, 1253 and 1255) and
the Federal regulations at 30 CFR
7 30.1,1.. 7 32,15, and 732. 1 7(hx10),
decisions on proposed State regulatory
programs and program amendments
iubmitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and wiether thiother requiiements of
30 CFR parts 730, 731, and 732have
been met.

Executive Order 7 3 1 3 2-Federalism
This rule does not have Federalism

implications. SMCRA delineates the
rol-es of the Federal and State
governments with regard to the

regulation of surface coal mining and
reclamation operations. One of the
purposes of SMCRA is to "establish a

nationwide program to protect society
and the environment from the adverse
effects of surface coal mining
operations." Section 503(a)(1) of
SMCRA requires that State laws
regulating surface coal mining and
reclamation operations be "in
accordance with" the requirements of
SMCRA, and section 503(aX7) requires
that State programs contain rules and
regulations "consistent with"
regulations issued by the Secretary
pursuant to SMCRA.

Executive Order 1 3 1 7 S--Consultation
and Coordination With Indian Tribal
Governments

In accordance with Executive Order
'13775, we have evaluated the potential
effects ofthis rule on Federally
recognized Indian Tribes and have
deteimined that the rule does not have
substantial direct effects on one ot more
Indian Tribes, on the relationship
between the Federal government and
Indian Tribes, or on the distribution of
power and responsibilities between the
itederal government and Indian Tribes.
The rule does not involve or affect
Indian Tribes in any way.

Executive Ord er 1 3 2 1 l-Regulations
That Significantly Affect The Supply,
Distribution, or Use of Energy

On May 18, 2001, the President issued
Executive Order 13211 which requires
agencies to prepare a Statement of
Energy Effects for a rule that is (1)

considered significant under Executive
Order 12866, and (z) Iikely to have a

significant adverse effect on the supply,
distribution, or use ofenergy. Because
this rule is exempt from review under
Executive Order 12866 and is not
expected to have a significant adverse
effect on the supply, distribution, or use
of energy, a Statement of Energy Effects
is not required.

National Environmental Policy Act

This rule does not require an
environmental impact statement
because section 702(d) of SMCRA (30

CFR U.S.C. 1292(d)) provides that
agency decisions on proposed State
regulatory program provisions do not
constitute maior Federal actions within
the meaning of section 102(2)(C) of the
National Environmental Policy Act (42

U.S.C. 4332(2)(C) ef seq.).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
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Paperwork Reduction Act (44 U.S.C,
3501 ef seq.).

Regulotory Flexibility Act

The Department of the Interior
certifies that this rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (s
U.S.C. 601 et seq.). The State submittal,
which is the subject of this rule, is based
upon counterpart Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities. In
making the determination as to whether
this rule would have a significant
economic impact, the Department relied
upon the data and assumptions for the
counterpart Federal regulations.

Small Business Regulatory Enforcement
Fairness Act

This rule is not a maior rule under 5
U.S.C.804(2J, of the Small Business
Regulatory Enforcement Fairness Act.
This rule:

a. Does not have an annual effect on
the economv of $100 million.

b. Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions.- c]D6es notJrave sienificant adverse
effects on competitio"n, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises.
Thiidetermination"is based upon the
fact that the State submittal which is the
subject of this rule is based upon
counterpart Federal regulations for
which an analysis was prepared and a
determination made that the Federal
regulation was not considered a major
rule.

Unfunded Mandates
This rule will not impose an

unfunded Mandate on State, local, or
tribal governments or the private sector
of $100 million or more in any given
year. This determination is based upon
the fact that the State submittal, which
is the subject ofthis rule, is based upon
counterpart Federal regulations for

which an analysis was prepared and a
determination made that the Federal
regulation did not impose an unfunded
mandate.

List ofSubiects in 30 CFR Part 944

Intergovernmental relations, Surface
mining, Underground mining.

Dated: July 10, 2009.

James F. Fulton,
Acti ng Regi o na I D irecto r, We ste rn Re gion.

I For the reasons set out in the
preamble, 30 CFR part 944 is amended
as set forth below:

PART 944_UTAH

I 1. The authority citation for part 944
continues to read as follows:

Authority: 30 U.S.C. 1207 et seq.

I 2. Section 944.15 is amended in the
table by adding a new entry in
chronological order by "Date of Final
Publication" to read as follows:

S944.15 Approval of Utah regulatory
program amendments

Original amendment
submission date Date of final publication Citation/description

May28,2008 ....................... September 1,2009 ............ Utah Admin. R.645-100-200 definition of intermittent stream; 645-301-131.300;
645-301-535.210; 645-301-s35.223; 645-301-551; 645-301-631; 645-301-
631.200; 645-301 -731.61 0, 645-301 -742.320; 645-301 -7 42.321 ; 645-301 -
7 42.323, 645-301 -7 42.324, 645-301-742.331, 645-301 -7 42.412i 645-301 -
765.

IFR Doc. 053 Filed 8-31-09: 8:45 aml Management Facility (M-30), U.S.
Department of Transportation, West
Building Ground Floor, Room W"I2-1,4O,
1200 New Jersey Avenue, SE.,
Washington, DC 20590, between I a.m.
and 5 p.m., Monday through Friday,
except Federal holidays and Sector
Lower Mississippi River, 2 Auction
Avenue, Memphis, Tennessee 38L05
between B a.m. and 4 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, cail or e-mail Chief Warrant Officer

BILLING CODE P

USACE revetment proiect, Entry
inlbt[s zone is prohibited to all vessels
and md unless authorized by the
Captain of t (COTP) Lower
Miss issippi Ri ver-br.adesigna t ed
representative.

Safety Zone; Lower Mississippi River,
USACE Revetment. Mile Marker 869 to
303

AGENCYT Coast Guard, DHS.
ACTION: Temporary final rule.

September "1, 2009, at 6 a.m. until 6-

to November 1, 2009. The safety zone Bartiett, Sector Lower Mississippi
aterways Management Branch,

at (866
Roymond.l
have questions ori

t@USCG.MIL.If yo:u
!'ierying the docket,

call Renee V. Wright, Manager,
Docket Operations, at (2O2)

DEPARTMENT OF
SECURITY

Coast Guard

33 CFR Part 165

luscc-200Hs61I
RtN 162s-AA00

SUMMARY: The Coast Guard is
establishing a temporary moving safety
zone on the Lower Mississippi River
from mile marker 869.0 to 303.0,
extending the entire width of the river,
0.5 mile downriver and 0.b mile upriver

from the 2009 US Army Corps of
Engineers (USACE) revetment work
throughout the Lower Mississippi River.
This moving safety zone is needed to
protect persons and vessels from the
potential safety hazards created by the

DATES: This rule is effective

has been enforced with actual notice
since fuly 4,2OO9.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2009-
0561 and aie available online by going
Io htt p : / /www.re gulati ons, gorz, inserting
USCG-2009-0561 in the "Keyword"
box, and then clicking "Searih." They
are also available for insoection or
copying at two locations: the Docket

SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
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